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OPINION
LESLIE, COMMISSIONER

Defendant City of Midland gpped s the decison of Magistrate Andrew G. Soss mailed July 31,
2003 granting plaintiff an open award of bendfits for right foot disability. Defendant clams the
megidrate erred in his gpplication of Sington v Chrysler Corp, 467 Mich 144 (2002), and failed to
aoply the one year back rule Plantiff denies error in the magidtrate's goplication of Sngton.
Defendants-Appdlees, J. E. Johnson Contracting and Citizens Insurance Co. of America ask only that
the magidrate's finding of no date of injury during plaintiff’s employment a Johnson Contracting be
affirmed. We affirm in part and remand in part for a supplemental opinion.

In granting plaintiff an open award of benefits, the magigtrate wrote:

Paintiff aleges an injury date of December 24, 1992. In order to establish a
work-rdaed disaility, Plantiff must demondrate that he has a limitaion of his
maximum wage earning capacity in work suitable to his] qudifications and training.
MCL 418.301(4); MSA 17.237(301)(4); Sngton v Chrysler Corp, 467 Mich 144,
154; 648 NW2d 624 (2002). An inability to return to the same or smilar work is not
enough to establish disability; the damant is not disabled if the physicd limitation does
not affect the ability to earn maximum wages in work in which the dlamant is qudified
and trained. Id, p 156, citing Rea v Regency Olds/Mazda/Volvo, 450 Mich 1201,
536 NW2d 542 (1995). In detemining the damant's maximum wage earning
capacity, the factors that the magidtrate is to consder include: (1) the particular work
that the employee is both trained and qualified to perform; (2) whether there continues



to be a substantia job market for such work; and (3) the wages typically earned for
such employment in comparison to the employee' s wages on the date of injury. 1d, p
157. Plantiff carries the burden of proof by the preponderance of the evidence
standard. Aquilina v General Motors Corp, 403 Mich 206; 267 NW2d 923 (1978).

Based upon my review of the evidence and testimony presented in this mater, |
conclude and find as fact that Plaintiff has established by a preponderance of the
evidence that he sustained a work-related personal injury on December 24, 1992. It
was essentidly undisputed that Plaintiff worked al day performing overhead work on a
ladder on that date, and that he experienced pain in his right forefoot and curling of his
right toes at the end of the day. Although some of the medica histories indicated that
the date was December 12, 1992, the basic facts were unchallenged.

Faintiff’s tregting physician, Dr. Biddinger, indicated that this condition was
likey caused by the employment activities on December 24, 1992, and that his
subsequent work aggravated the symptomatology. Dr. Buszek suggested that the
December 24, 1992 work on the ladder aggravated the symptomatology of a pre-
exiging condition. However, given the lack of history of any prior problems, | adopt
the opinion of Dr. Biddinger, and find that Plaintiff has neuritis of the right forefoot that
was caused by hiswork activities on December 24, 1992.

Both of the medicd experts tedtifying in this maiter concluded that Plaintiff’s
condition requires redtrictions that would preclude him from performing dl of his prior
work duties as an Operator Mechanic. Defendant Midland introduced the testimony of
a vocationd expet purporting to show many avalable jobs within Pantiff's
qudifications and training. However, it was evident that Mr. Ross utilized a resume
belonging to someone other than Plaintiff. Therefore, Mr. Ross did not have accurate
information regarding Plaintiff’s qudifications and training, and his tesimony is irrdevant
and inadmissble.

Accordingly, Pantiff’s work for Defendant as an Operator Mechanic for
Defendant Midland was the highest paying job for which Plantiff is qudified and trained.
He cannot perform this work any longer due to his physica limitations due to the work-
related injury. No admissible evidence was presented that there is any work available
within Plaintiff’s capability at or exceeding the wages he earned on the date of injury. |
therefore find as fact that Plaintiff is disabled as defined by the act.*

Defendant contends this analysis is improper because the medica testimony does not support

the magidrate' s concluson plaintiff is dissbled from dl of the functions which he performed as an
operator/mechanic, noting plaintiff's severd years of subsequent employment performing lighter, but
regular work in the same classfication. In addition, defendant asserts the magisirate erred because he
did not consder plantiff’s ability to return to work at al the jobs he is trained and qudified to do,
induding purchasing agent, indde or outsde sales representative, and sdf-employment doing sdes of

amdl engine parts and bench repair of smdl engines. Defendant notes plaintiff:

! Magistrate’ s opinion at 5-6.



was not in a pogtion to testify as to what work in that capacity existed in the
marketplace because of his remarkable inactivity in making any effort to secure
employment from any other entity than the City of Midland.?

Defendant contends plaintiff testified that he did not fed it was his obligation to seek work with
any entity other than the City, and acknowledged at trid he had not tried to find work in the three years
after his job with Johnson Contracting. Defendant dates it is plaintiff’s burden to establish the absence
of dl jobs paying the maximum wage earning capacity. As aresult, defendant asserts the magistrate put
the burden of proof on defendant rather than plaintiff. Defendant also clams the magistrate did not
follow the requirements of Sington regarding a determination of wage loss based on wages the
employee is able to earn after injury, asserting plaintiff’s behavior after injury demonstrates avoidance of
work.

Maintiff responds:

The magidrate found that the Raintiff’s restrictions would preclude his work as
an operator/mechanic a the Waste Water Treatment Plant based on the expert's
agreement that the Plaintiff needs the following extengve redrictions no extensve
walking, no waking on uneven surfaces, no use of dars or ladders, avoid forceful
pushing on the foot such as driving. As found by the magidrate, these restrictions
rendered the Pantiff physcaly incgpable of performing the duties for which [sc] his
past employment for which he was quaified and trained. The testimony aso established
that no work paying his maximum wage was available to him and that there are no jobs
that pay less avalable to him. This meets the required andyss under Sington v
Chrysler Corp, 467 Mich 144 (2002) 2

Plaintiff adds that the requirements of MCL 418.847(2) do not require the magidtrate to “make
specific references to each and every nuance of the law and evidence he is gpplying, so long as his
opinion, when reviewed as a whole and in context is sufficient to alow us to understand what lega
standard he is applying to which facts™ Although we agree with the genera principle stated, we do not
agree with plaintiff that the magigtrate sufficiently reviewed the evidence in his opinion in order for us to
evaduate dl of the arguments on gpped.

Nor do we agree with defendant’s premise that the magidtrate found plaintiff was unable to
perform all his duties as an operator/mechanic. Based on plaintiff’s tesimony and that of the persuasive
medica testimony, he concluded plantiff could not perform “this work any longer due to his physicd
limitations due to the work-related injury.”> We understand this comment to meen plaintiff could not
fully perform the work of operator/mechanic, not that he was unable to perform every aspect of thisjob.
Defendant correctly points out that after the injury, plaintiff performed many of his duties as an
operator/mechanic. There did come atime when plaintiff’s job again required dl the physicd work of

2 Defendant’ s brief at 14.
 Plaintiff' sbrief at 12.
“1d. at 13.

®> Magistrate’ s opinion at 6.



his pre-injury position as an operator/mechanic.® At this point, he testified he was unable to continue in
this postion. Defendant then provided alesser paying job. Thisisnot the end of the inquiry, however.

In Sngton, the Supreme Court held that inability to perform one job within one's qudifications
and training does not establish disability within the meaning of MCL 418.301(4). The court also held
that the performance of redtricted or accommodating work after injury does not automaticaly establish
compensable disability. However, the Commisson has held in several recent cases that the employer’s
remova of an accommodating job means tha the work involved is not reasonably avalable to the
employes, absent some proof from the employer that such work is generally available.” In this case, the
change in job duties, again requiring full physicd activity mears that the accommodating work was, in
fact, taken away from the employee. As a result, the equa paying, accommodating work in the
classfication of operator/mechanic does not establish maximum wage earning cgpacity. At this point the
burden lies with defendant to produce evidence showing that there are jobs in the generd marketplace
the same or similar to plaintiff’s accommodated work as an operator/mechanic.” Defendant offered no
such proof.

Clearly, any jobs plaintiff performed which pay less than his wages at the time of injury do not
establish maximum wage earning cagpacity. As aresult, we find no error in the magigrate’' s analys's of
the lesser paying jobs after injury when determining loss of maximum wage earning capacity under
8301(4) and Sngton. As a result, plaintiff has proven a compensable disability based on loss of
maximum reasonable wage earning capacity.

However, an employee bears the burden of proving he experiences a wage loss due to the
injury.® The existence of jobs in the marketplace reasonably available to plaintiff within his qudifications
and training and within his capacity to perform, may represent wages which the employee isableto earn
after injury. This is paticularly true where the employee tedtifies there are specific jobs reasonably
available to the employee which he can perform, but makes no effort to obtain them. The magidrate did
not provide any summary or andyss of plaintiff’s somewhat conflicting testimony concerning his efforts
to search for or obtain work both before and after he last worked at Johnson Contracting.

An employee's efforts in seeking employment may be an important inquiry under Sngton. As
we recently stated in Fuller v Wal Mart Sores, Inc (1542), 2004 ACO #115:

Where the employee has a large universe of qudifications and training coupled
with rdatively limited impairment, the falure to look for work could well be fatd to
plantiff’s cdlam, because plantiff falled to show dther loss of maximum wage earning
capacity, or wage loss due to injury. Where, as here, the plaintiff’s universe of jobs is
essentidly limited to physica labor or highly accommodating work, the falure to look
for work isfar less Sgnificant.

® Trial transcript at 17.
" See, eg., Crenshaw v CLCD Flint (General Motors Corp), 2004 ACO #36.
8 See, eg., Kethman v Lear Seating Corp, 2003 ACO #205; Crenshaw, supra.

® Sington at 160. See, also, McKinney v Ford Motor Company, 2003 ACO #270; Voss v Amsted Industries,
Inc, 2004 A CO #35; Brecht v MacDonald Molding, Inc, 2004 ACO #85.
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In the case before us, plaintiff has Sgnificant restrictions, however, he tetified hewas capable of
performing the same or similar work to that which he performed a Johnson Contracting.™ Plantlff adso
testified he could work as a sdlesman as long as it only involved driving and talking to people™ There
were, thever many jobs within plaintiff’s qualifications and training that he felt he could not physcdly
perform.™ Theseinduded most of the activities in his saf-employment smdl engine repair business™

The magidtrate acknowledged, but rgected, the testimony of vocationd rehabilitation expert,
Robert Ross. Mr. Ross provided information regarding severd jobs which he stated were available,
and within plaintiff’s abilities. The magidrate did not consder this evidence, because the witness rdlied
on deeply flawed resume information. Plaintiff’s testimony on rebutta fully supports the magidrate' s
conclusion regarding this tesimony.

The magidrate did not discuss or resolve any of the conflicts or ambiguities in plaintiff’'s own
testimony, however. Paintiff’s description of his efforts a obtaining employment was not a moded of
clarity. On direct examination plaintiff did not provide any testimony on this question. On examination
by defense counsd plaintiff stated that after work at Johnson Contracting, he did not look for work.
Indeed, at one point he agreed with defense counsel’ s characterization that since leaving that employer,
he had been *siting home not doing anything. "4 Paintiff did not dlearly explain why he had not sought
work.” At one point the implication was raised that plaintiff would not return to work except for
defendant. Although plaintiff agreed he felt he was entitled to return to work at defendant, he denled
that he told the vocational rehabilitation casaworker that he would not look for work anywhere dse*®

In order to evduate the competing arguments on gpped regarding the extent of plantiff’s
continuing compensable disability, as well as defendant’s argument regarding avoiding work and new
wage earning capacity after injury, we need the magidrae' s andyss of plantiff’'s remaning physicd
abilities, the work plaintiff remains qudified and trained to do the availability of such work, as wel as
the impact of plaintiff's effort or lack of effort to find work."” We remand for a supplementa opinion
summarizing the testimony, analyzing the case consdering these factors, and determining the extent of
plantiff’s disability, i.e. does plantiff have the ahility to earn wages within the meaning of Sington and
MCL 418.361(1).

0 Trial transcript at 38, 68, 72.
"d. at 73.

“1d. at 71-76.

Bld. at 73-74.

“1d. at 29-30.

B1d. at 30.

1d. at 57.

" In doing so the magistrate should make specific findings in line with the Supreme Court’s remand order in
Rea v Regency Olds/Mazda/Volvo, 450 Mich 1201 (1995).



Defendant next contends the magidrate ered in faling to consgder whether plantiff's
performance of post-injury employment represents a new wage eaning capacity under MCL
418.301(5)(d).

That provision reads.

(d) If the employee, after aving been employed pursuant to this subsection for 100
weeks or more lases his or her job through no fault of the employee, the employee shdl
receive compensation under this act pursuant to the following:

(i) If after exhaudtion of unemployment benefit digibility of an employee, a worker’s
compensation magistrate or hearing referee, as goplicable, determines for any employee
covered under this subdivison, that the employments since the time of injury have not
established a new wage earning capacity, the employee shdl receive compensation
based upon his or her wage at the origind date of injury. There is a presumption of
wage earning capacity established for employments totaing 250 weeks or more.

(if) The employee mugt Hill be disabled as determined pursuant to subsection (4). If the
employee is Hill disabled, he or she shdl be entitled to wage loss benefits based on the
difference between the norma and customary wages paid to those persons performing
the same or smilar employment, as determined a the time of termination of the
employment of the employee, and the wages paid at the time of theinjury.

(iii) If the employee becomes reemployed and the employee is Hill disabled, he or she
ghdl then receive wage | 0ss benefits as provided in subdivison (b).

Noting that the sum totd of plaintiff’s employments after injury continued for more than 250
weeks, defendant argues the magidrate erred by failing to apply the presumption of wage earning
capacity found in 8301(5)(d)(i). Defendant argues there is no testimony that plaintiff’s post-injury work
was not regular work with the ordinary conditions of permanency. As a result, it was error for the
magistrate not to find a new wage earning capacity.

Paintiff digputes the gpplication of this provison, arguing:

The dtatute provides that the 100-week period begins to run only upon the
occurrence of three conditions, 1) the employee must have a disability pursuant to
Section 301(4); 2) the employee must lose his job per Section 301(5)(d) and; 3) the
employee’ s unemployment digibility must have expired per Section 301(5)(d)(i).

Pantiff then contends he was not disabled until he was trandferred to the library job in April of
1997 and was paid a lesser wage. Plaintiff dso argues continued employment with the City and his
indigibility for unemployment benefits means no weeks of pog-injury employment may be counted until
hislast day of work at defendant.

We agree with the defendant that it was incumbent on the magisirate to provide his anayss of
al the work performed after the injury and whether the presumption applies and whether, if work was
of sufficient duration, this work crested a post-injury wage earning capacity. Further, we do not agree
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with plaintiff’s pogition that the weeks of post-injury employment are not counted until the three listed
conditions are met. Rather, these statutory conditions are separate requirements for the employee to
meet in order to be entitled to benefits under §301(5). Compensable disability under 8301(4) must be
edablished as a fundamentd qudification for entittement to compensation benefits, and for the
dlassification of post-injury employment as reasonable employment.*®

Nor is loss of employment after injury is a trigger to begin counting weeks of post-injury

employment. Loss of employment triggers the need to determine the question of post-iryury wage
earning capacity, not the beginning time for counting the number of applicable weeks worked.”

Findly, the phrase “after exhaustion of unemployment digibility of an employeg’ as used in
subsection () is not an onset date for counting the number of weeks worked after injury. Rather, this
phrase is a limitation on the employee's digibility for worker’s compensation benefits. It is not by any
stretch of the plan meaning of the section the beginning time for counting the weeks of pog-injury
employment.”

All of plantiff’s pogt-injury jobs should have been evaluated under 8301(5)(d) to determine
whether they represented a new wage earning capacity.”* To the extent that any accommodating work
after injury represents capacity to earn in the rea world market, it may establish a new wage earning
capacity after injury.”” We remand the case to the magistrate for an evauation of plaintiff's wage
earning capacity after injury taking into account the performance of al work paying lesser wages after
injury. The magidrate will first determine the number of weeks plaintiff performed such work. He will
then make an evduation of plantiff's wage earning capacity in accordance with the Commission
decisons in Wilson v Walt Industries, Inc, 2001 ACO #133 and Ray Williams v Sparton
Enterprises, 1999 ACO #669.

We dffirm the magigtrate' s finding of compensable disability. We remand for a supplementa
opinion regarding the extent of plaintiff’s disability and whether plaintiff’s post injury jobs created a new
wage earning capacity. We retain jurisdiction.

18 See, eg., Koenig v Miesel Sysco Food Service Co, 2001 ACO #89.

¥ The Commission has held that the question of new wage earning capacity does not arise until the loss of
employment. See, Ponder v Hicks Plastics Co, Inc, 2000 ACO #6 and Dompier v Copper Country Intermediate
School District, 2000 ACO #430. This is a fundamentally different question from when weeks of post-injury
reasonable employment might begin for purposes of establishing the length of post-injury reasonable employment.
The Commission has held that new injuries in reasonable employment require restarting the counting of weeks.
Thomas v Mills Products, Inc, 2000 ACO #242. Fundamentally, the question is one of how many weeks post-injury
the employee has worked in reasonable employment.

“ Koenig, supra.

2 O’ Brien v Muskegon Area | ntermediate School District, 2000 ACO #448.

“Ray Williams v Sparton Enter prises, 1999 ACO #669; Britz v Reef Gear Mfg, Inc, 2000 ACO #44.

% Although these cases were decided under the then governing definition of disability from Haske v
Transport Leasing, Inc, Indiana, 455 Mich 628 (1997), the Commission recently held that the wage earning capacity

concepts embodied in these decisions remain unchanged by the change wrought in Sington. Sohnv U.S. Air, 2004
ACO #63.



Chairperson Reamon and Commissioner Will concur.

Richard B. Ledie Commissoner
William G. Reamon, . Chairperson
Rodger G. Will Commissoner
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This cause came before the Appellate Commission on Defendant City of Midland’ s apped from
Magigtrate Andrew G. Soss decison, mailed July 31, 2003, granting plantiff an open award of
benefits for right foot disability. The Commission has considered the record and counsd’s briefs, and
believes that the magistrate’ s decison should be affirmed in part and remanded in part. Therefore,

IT 1S ORDERED that the magigrate's decison is affirmed in part and remanded in part for a
supplementa decison in accordance with the attached opinion. The parties may submit supplementd
briefs within 30 days from the mailed date of the magidrate's supplementa decison. We retain
juridiction.

Richard B. Ledie Commissoner

William G. Reamon, J. Chairperson

Rodger G. Will Commissoner



